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STATEMENT OF FACTS 
The applicant in this case and Plaintiff-Appellant 
before this Court, Robert N. Bennett, is a trained cement 
finisher. He began work in that capacity for Defendant-
Respondent Johnson Brothers' Construction Company in May 1983. 
He was terminated as a regular employee in November 1983 due to 
a force reduction. He collected unemployment benefits, and 
continued to do so through his February 1984 accident for which 
he now seeks worker's compensation benefits. 
Soon after his termination from Johnson Brothers in 
December 1983, Mr. Bennett opened a checking account at the 
Clearfield State Bank under the name of Bob Bennett Construc-
tion. He did this in anticipation of obtaining his general 
contractor's license in order to become an independent contrac-
tor. During December, Mr. Bennett performed three or four jobs 
for Johnson Brothers', Mr. Bennett arranged to be paid cash in 
a lump sum per job with no taxes or Social Security deductions. 
Mr. Bennet continued to draw his unemployment benefits. 
In February 1984, Defendant-Respondent C. L. Matthews 
Construction Company contracted with Johnson Brothers' Construc-
tion for the latter to do a concrete driveway on an independent 
contractor basis. These parties arranged that payment for the 
job would be $400.00 and that Matthews would provide the rental 
equipment and the concrete. Matthews did not know Mr. Bennett 
nor did he know that Johnson Brothers' might hire Mr. Bennett 
as an independent contractor to do the work. Matthews Construc-
tion did not supervise or exercise any control over the work. 
Johnson Brothers Construction contacted Mr. Bennett 
and another former employee to ask them if they would do the 
concrete driveway work for a set sum. The two men agreed to do 
the work. The first day's work was uneventful. On the next 
day, 27 February 1984, the day of Mr. Bennett's injury, he and 
the other worker rode to the work site in the latter's truck, 
and used his tools that day in their work because Mr. Bennett 
did not have his tools with him that day. Johnson Brothers 
came to the work site twice to discuss progress of the job. 
The two workmen had already completed the removal of the 
concrete and had done some necessary subgrading. They had 
finished all of the clean-up work and were proceeding to build 
the barricades. As the other former employee struck a nail, it 
flipped up into Mr. Bennett's eye. He was taken to the 
hospital and surgery was performed that night. 
Johnson Brothers tendered a check to Bob Bennett 
Construction because Mr. Bennett had informed Johnson Brothers 
of his intention to become an independent contractor, and they 
had entered into their agreement for Mr. Bennett to do this 
particular work with that understanding. 
ARGUMENT 
POINT 1 
JOHNSON WAS NOT AN EMPLOYEE OF JOHNSON 
BROTHERS CONSTRUCTION, BUT AN INDEPEN-
DENT CONTRACTOR. 
Mr. Bennett should be deemed as an independent 
contractor and therefore not entitled to workers compensation 
benefits. This is amply supported by the facts in this case 
and by applicable precedents in case law. 
This Court in the case of Graham vs. R. Thorn Founda-
tion, 675 P. 2d 1196 (Utah 1984) ruled that though an "employer" 
had furnished some materials, had determined the time the 
worker should be on the job and had directed him on the usage 
and installation of some materials, and had dictated to the 
worker the sequence and timing of some aspects of the job, yet 
m the light of other evidence these factors did not establish 
"supervision or control" sufficient to render the worker an 
"employee" eligible for workers compensation. The "other evi-
dence" which this Court deemed as decisive in not making this 
worker an "employee" despite the factors mentioned above, were 
that the worker was experienced in the trade in question, that 
he charged the "employer" for his services based on the amount 
and type of roofing he did, that he used a different and unique 
method not used by the "employer", that he worked on call and 
billed on a monthly basis, that he used his own tools and 
established his own work schedule, that he hired his own 
helpers, and that the "employer" knew little about roofing and 
had almost all his work done by individual contractors. 
A significant number of the above factors are present 
in the instant case. Mr. Bennett was experienced in his trade, 
he charged Johnson Brothers according to each job he did for 
them, he could be said to be "on call" in that he worked for 
Johnson Brothers on a job by job basis as they needed him, he 
used his own tools or those of another individual hired to work 
with him on the same basis on which he was hired, and he 
established his own hours. Even with more "control and super-
vision" than is present in the instant case, the worker m 
Graham was still not deemed an employee; therefore, neither 
should Mr. Bennett in this case. Furthermore, Mr. Bennett had 
established a checking account for his anticipated independent 
contracting business quite some time before his accident, and, 
as the Administrative Law Judge stated in her opinion (page 3), 
that Mr. Bennett not having completed the entire process to 
become an independent contractor is not particularly telling 
because intent and understanding of the parties is what is 
decisive. "Mr. Bennett's intent was to be an independent 
contractor, Johnson Brothers' intent was to hire him as such, 
and this was the mutual understanding of the parties. The 
specifications and requirements for the job which were given to 
Mr. Bennett by Johnson Brothers and to Johnson Brothers by 
Matthews were merely those which had to be normally fulfilled 
under the agreement by any independent contractors doing the 
work. Mr. Bennett was also collecting unemployment compensa-
tion, was paid cash for his work in lump sum payments for the 
jobs done with none of the usual deductions which are taken 
from an employee's pay, and had performed similar jobs for 
Johnson Brothers' under similar arrangements. The foregoing 
establishes that Mr. Bennett was not an employee, but was 
indeed an independent contractor. 
POINT 2 
JOHNSON BROTHERS CONSTRUCTION WAS NOT SUBJECT 
TO SUPERVISION OR CONTROL, EITHER BY RIGHT OR 
IN ACTUALITY, OF C. L. MATTHEWS CONSTRUCTION; 
SINCE BENNETT WAS AN INDEPENDENT CONTRACTOR 
HIS STATUS WAS THAT OF EMPLOYER, THEN, a fortiori, 
HE COULD NOT BEEN AN EMPLOYEE OF C. L. 
MATTHEWS CONSTRUCTION. 
The statute relevant to this issue is found in Utah 
Code Annotated 35-1-42(2) (1983 Supplement): 
• • • • 
(2) 
Where any employer procures any work to be done 
wholly or m part for him by a contractor over 
whose work he retains supervision or control, 
and such work is a part or process in the trade 
or business of the employer, such contractor, 
and all persons employed by any such subcontrac-
tor shall be demed, within the meaning of this 
section, employees of such original employer. 
Any person, firm or corporation engaged in the 
performance of work as an independent contractor 
shall be deemed an employer within the meaning 
of this section. The term "independent contrac-
tor", as herein used, is defined to be any per-
son, association or corporation engaged in the 
performance of any work for another, who, while 
so engaged, is independent of the employer in 
all that pertains to the execution of the work, 
is not subject to the rule or control of the 
employer, is engaged only in the performance of 
a definite job or piece of work, and is subor-
dinate to the employer only in affecting a re-
sult in accordance with the employer's design. 
Two necessary pre-conditions must exist before Mr. 
Bennett could qualify as an employee of C. L. Matthews Construc-
tion under the statute. 
First, this Respondent, as general contractor, would 
have to retain supervision or control over the subcontractor, 
and such work would have to be part or process in the em-
ployee's trade or business. 
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an independent contractor as one who performs 
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Accordingly, Respondent would suggest to the Court 
that the evidence at the hearing would establish that Mr. 
Bennett met the statutory test of independent contractor; 
namely that he was independent of the employer in all that 
pertains to the execution of the work, that he was not subject 
to the rule or control of the employer, was engaged only in the 
performance of a definite job or piece of work, and is subor-
dinate to the employer only in effecting a result in accordance 
with the employer's design. That being the case, Mr. Bennett, 
engaged in the performance of work as an independent con-
tractor, and is deemed an employer within the meaning of 
Section 35-1-42, and therefore not a statutory employee of C. 
L. Matthews Construction Company. 
POINT 3 
THE DECISION OF THE ADMINISTRATIVE LAW JUDGE 
AND SUBSEQUENTLY THE COMMISSION IS AMPLY 
SUPPORTED BY THE EVIDENCE IN THE CASE AND 
IS DEVOID OF ANY ARBITRARY OR CAPRICIOUS 
ELEMENT. 
Respondent understands the standard of review in this 
case as recently stated in Kaiser Steel Corp. vs. Monfredi, 
631P.2nd888, (Utah 1981) at 890: 
"The reviewing Courtfs inquiry is whether 
the Commissions findings are 'arbitrary 
and capricious1 or 'wholly without cause* 
or contrary to the 'one [inevitable] con-
clusion from the evidence' or without 
'any substantial evidence' to support 
them. Only then should the Commission's 
findings be displaced." (Bracketed lan-
guage in original.) 
-8-
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FINDINGS OF FACT 
CONCLUSIONS OF i-AU" 
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ARING: Hearing, Room 334, 'ulustrial Commission of Utah, . 
East 300 South, Salt Lake City, Utah, on. November S, 
1984 at 1:00 p.m. o'clock. Said hearing was p-;r^  -, !, 
to Order ttud Wntic*1 of the Commission. 
IFORE; 
'PEARANCES: 
r f , i i TI, P I i- ri , V f i a w judge. 
J i • "' % t < I I I I II I III III I ill I III The applicant was present 
Fadel, Attorney at Law, 
I"p defendant, Johnson Brothers contraction, " 
represented by Carvel R. Shaffer, Attorney at Law. 
I1 t" rlffendant, I I,, Mathews Construe1! , •> 
re p r e s e n t e d lim F i i lr i A t t o r n e y a t L a w . 
The issues p r e s e n t e d i i i i II m i i H I i i 
J , Whet lie i " i < in H I i cant , l< ! t T ' ." • " ' " «*as an, employee of 
Johnson Brothers Construction >" «it" ndependeni i on t Factor and 
2. Whet lit r I i^ iulhews Construction hws wn^ liability ." >his 
matter as a statutory employer. 
mere was HI i> y idenr.c {. r esent ri1 which yuunl *uj^ i J I • i**dical i si LH1 
HI II !, matter. With regard to the HI issues presented, the Administrative 
-aw Judge is of the opinion that the findings of fact with regard to the first 
issue will be dispositive in this matter, thus eliminating the need h i 
II"[i i deration of the second issue presented. 
f mi inJIIII 11 M I ii in 1 in i n : 
T h e i » • w»**:.«.~ c e m e n t 
ADDENDUM 
SS-M2. Edtployert enumerated and defined — Rogularly employed *-
Independent contractor*. The following ahall constitute employer! subject to the 
provisions of this title: 
(1) The state, and each county, city, town and school district therein in the 
state. 
(2) Every person, firm and private corporation, including every public utility, 
having in service one or more workmen or operatives regularly employed in the 
aame business, or in or about the same establishment, under any contract of hire, 
express or implied, oral or written, except agricultural employers who meet any 
one of the following conditions: (a) whose employees are all members of the imme-
ifiate family of the employer, .which employer has a proprieury interest in the 
farm; (fc) wheoe t**fc payment* to one or more employees amounted to kme thoo 
IftWfl during the preceding calendar year, ; provided that the inclusion of any 
Immediate f|mily member y_nder tho provisions of this title is at the option of the 
employer or (e) (b) who do «*t employ «rt 4e«*l fet*f five'or" fewer persons otTJer 
than immediate family members for forty 40 hours or more per week per each 
employee for thirteen l j consecutive weeks during any part of the preceding twelve 
12 months; and except domestic employers who do not employ one employee or 
more than one employee at least forty 40 hours per week; provided, that employers 
of agricultural laborers and domestic servants, shall have the right io come under 
the terms of this title by complying with the provisions thsreof and the rules and 
regulations of the com mi salon. ' 
The term "regularly" as herein used shall include all employment* in the usual 
course of the trade, business, profession or occupation of the employer, whether 
continuous throughout the year or for only a portion of the year. 
Where any employer procures any work to be done wholly or in part for him 
by a contractor over whose work he retains supervision or control, and such work 
is a part or process in the trade or business of the employer, such contractor, and 
all persons employed by him, and all subcontractors under him, and all persons 
employed by any such subcontractors, shall be deemed, within the meaning of this 
section, employees of such original employer. Any person, firm or corporation 
engaged in the performance of work as an independent contractor shall be deemed 
an employer within the meaning of this section. The term ''independent contrac-
tor," as herein used, la defined to be any person, aasociation or corporation sngaged 
in the performance of any work for another, who, while so engaged, is independent 
of the employer in all that pertains to the execution of the work, is not subject 
to the rule or control of the employer, is engaged only in the performance of a 
definite job or piece of work, and is subordinate to the employer only in eifecti&g 
a result in accordance with the employer's design. 
N. BENNETT 
CS OF FACT 
¥0 
ler and, at the time of the Evidenti „> » ' i gf «4i» employ 
ruction, company in the tame capacity. 
The applicant began'work for Johu.inn iU'other.s Construction 
as a cement finisher. At that time, he was paid as a regular employee 
ras terminated as an employee in November of 1983, due to a reduction in 
After his termination, the applicant commenced to collect unemployment 
its. He continued to collect these benefits until his accident in 
ary of 1984. 
In December ot 19UJ, II applicant i d *fc checking account at 
•f ield Bank under the name of Bob Bennett Construction. According to the 
Leant*s testimony, that checking account was set up with the understanding 
the applicant was going to take out his contractors license and become an 
pendent contractor. He informed the Johnson Brothers that this was his 
ntion. The applicant did not, however, complete filling out the necessary 
rs from the contractor1* division of the Utah Business Regulations 
rtment prior to his accident, Throughout December, the applicant did 
e or four small jobs for the defendants. The payment arrangement was that 
wold be paid in a lump sum per job and that he would be paid cash. No 
:s or social security were deducted from these amounts. It was the 
imony of the applicant that the payments were worked this way so that the 
J " •»••• t be reported to the Employment Security Division -o-f the 
lstriai Commissi or nf Utah tua result in "interruption <' his 
nplovment benefit-
In Feoruary of 198 "'i, endants, __ --others Construction 
*cted with the defendant Mathews Construction do a cor.cn 
arranged between those two parties that ?- cost for t * 
ire job would be approximately $400.00 and that >t^ws Construct 
Id provide the rental equipment and M *• .cncrete :..* defendants, John 
thers, Construction determined they did not hav*- t *.mo to do the job w 1 
tacted the applicant and another former employ .
 5 
ild like to do the job for a s* ' *urr The applicant a-,J tr«ti other gent;*--
•eed to do the vcrk The job involved breaking *^ »t a larre 5 foot bv M 
>t slab of concrete, removing the old pieces, and pc. r .; _ -•* *lab :-»» 
)licant did not inspect the jot» b i u j)iiui to the first day of working ci 
> site, but the other individual did. All arrangements between the parties 
re verbal. The work was begun on the project the day before the applicant4.1* 
jury. They arrived at the work site with a rented jackhammer and proceeded 
break out large slabs of the concrete. The1! alf,.'o had to do some fill ia 
rk to raise the driveway hi **h" proper level. 
On February / » I'-H 4 t he applicant rode with the other m d i vidua > «i 
s truck i i the wort site. They had completed removing all the concrete ami 
I lie subgrading. The defendant, Johnson Brothers appeared at the site 
i'lu, to see how the work was cowing, along and to check the specifications. 
le applictnl and the other individual had finished all of the clean up wui k 
id were in the process of building barricades to block th*» driveway off. The' 
pplicant did not have his tools? with him that day and the other individual 
as building tut: barricade'j JUi \ tun i ,i J i i,1 i dual struck a nail, it H i p p e d 
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into the applicant's right eye. An ambulance was called and the applicant was 
taken to L.D.S. Hospital. Surgery was performed on the applicant that same 
evening. 
While the applicant was in the hospital recovering, the defendants, 
Johnson Brothers, offered the applicant a $150,00 check made out to Bob 
Bennett Construction. The applicant did not cash this check. At the time of 
the hearing, the applicant still had a clouded lense and it was suggested that 
he would eventually need a lense transplant. The applicant was released to go 
back to work on May 29, 1984 by his treating physician. 
After a thorough review of the transcript in this matter, the 
Administrative Law Judge is of the opinion that the applicant was in fact an 
independent contractor when he sustained his injuries. The applicant had 
established a checking account with the intent of becoming an independent 
contractor. The evidence introduced indicated that the account was opened in 
December, a considerable period of time before the applicant's industrial 
accident. The fact that the applicant had not actually completed the paper 
work necessary to become a contractor is not particularly telling. The 
Administrative Law Judge looks at the intent of the applicant and the 
understanding of the defendants, Johnson Brothers, with regard to the 
applicant's status. The applicant was to be paid to do the job on which he 
was injured in a lump sum amount which he was to split with the other 
independent contractor on the job. His hours were not set by Johnson 
Brothers. He was merely given specifications and the times within which the 
particular job had to be completed. The applicant was collecting unemployment 
during the time in which he was performing this particular job. In addition, 
he had performed similar jobs for the defendant, Johnson Brothers Construction 
during the months of December. The same arrangements bad been made with those 
jobs. The applicant was paid cash to do them with no interruption of his 
unemployment benefits. This fact is verified on pages 27-32 of the 
transcript. On those other jobs that the applicant performed for the 
defendant, he provided all of his own tools, including his truck and his own 
finishing tools. There appears to be little difference between those jobs and 
the one on which the applicant was injured. The arrangement with all of the 
jobs (as indicated on page 27 of the transcript) indicated that the applicant 
was aware that he was to be paid a lump sum for the job with no taxes 
deducted. The intent of the applicant was obviously to be an independent 
contractor. The Administrative Law Judge would comment that the applicant in 
this matter seems to want to have the best of both worlds i.e. the freedom to 
set his own hours, not to have taxes or other mandatory deductions made from 
his wages, continue his unemployment benefits, but be fully covered for 
worker's compensation purposes by a sub-contractor* The Administrative Law 
Judge is further of the opinion that the defendants in this matter did not 
exercise a demonstrable amount of control over the work project. They only 
made two inspection visits to the site to determine if the specifications were 
being met. The provision of all of the materials was actually made by the 
general contractor. After his termination in November of 1983, the applicant 
was perfectly free to contract with any other individuals for his services. 
His testimony indicated that he was, in fact, looking for work in other places 
between the times he did work for the Johnson Brothers. The Administrative 
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Judge is fully awnre of the case law in this matter (notably Pinter 
truction 'Company v. Clifford P. Frisby and L. Jack Graham v. R. Thorn 
lation )Jt but the situation in the instant matter is notably different in 
the applicant was collecting unemployment benefits during periods of time 
he was completing a number of small private jobs for Johnson Brothers 
truction. These were small jobs which were paid for in set lump sums 
E was it :: continuous ongoing 'work with the defendants. The applicant 
ed to complete the job within a designated time; he was paid in a lump 
rather than by the hour and without any of the payroll deductions which 
d be applicable to an employee It is the opinion of the Administrative 
Judge that since the applicant retained responsibility for paying all 
s and supervision over his own timet the applicant must also be held 
ons ib1e for the provi sion of hi s own insurance. 
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IT IS THEREFORE ORDERED that the application of Robert N. Bennett for 
;fits from the defendants, Johnson Brothers Constn -;inn and C.L. Mathews 
truction, be, and the same are hereby, dismissed. 
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